10 CSR 10-6.210 Confidential Information

(1) Application. This rule shall apply to all business
informati on requested to be designated confidential by the

M ssouri Air Conservation Comm ssion. This rule shall not apply
to em ssion data included in the information that shall not be
entitled to confidential treatnent, as provided by section

643. 050. 4., RSMo.

(2) GCeneral. Any information submtted pursuant to this rule or
other rules of the Mssouri Air Conservation Comm ssion that
contains or fromwhich could be derived, confidential business

i nformation, shall be kept confidential by the conm ssion and
enpl oyees and agents of the Departnent of Natural Resources if a
tinmely request for confidentiality is nade by the person
submtting the information

(3) Definitions.

(A) Definitions for key words used in this rule may be
found in 10 CSR 10-6.020(2).

(B) Additional definitions specific to this rule are as
fol |l ows:

1. Confidential business information))
Secret processes, secret nethods of manufacture or production,
trade secrets and other information possessed by a business that,
under existing | egal concepts, the business has a right to
preserve as confidential, and to limt its use by not disclosing
it to others in order that the business may obtain or retain
busi ness advantages it derives fromits rights in the
i nformation; and

2. Em ssi on dat a))

A The identity, anount, frequency,
concentration or other characteristics (related to air quality)
of any air contam nant which))

(1) Has been emtted froman em ssion unit;

(I'l') Results fromany em ssion by the
em ssions unit;

(') Under an applicable standard or
limtation, the emssions unit was authorized to emt; or
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(I'V) 1Is a conbination of any of the parts
(3)y(B)2. A (1), (I'l)y or (IIl1) of this rule

B. The nanme, address (or description of the
| ocation) and the nature of the em ssions unit necessary to
identify the em ssion units including, a description of the
devi ce, equi pnent, or operation constituting the em ssions unit;
and

C. The results of any em ssion testing or
monitoring required to be reported under this rule or other rules
of the comm ssi on.

(4) Procedures.

(A)  An owner or operator who w shes to claim
confidentiality for any information submtted pursuant to this
rule or other rules of the conm ssion shall submt a claimof
confidentiality within ten (10) working days followng the tine
the information is submtted. Failure to submt a claim of
confidentiality within the required tine shall result in a waiver
of any claimto confidentiality.

(B) The claimof confidentiality shall be acconpanied by a
justification that the information is entitled to confidenti al
treat nent.

(© Upon receipt of a tinely claimof confidentiality, the
director shall evaluate the claimand informthe owner or
operator that the claimhas been granted, or that a prelimnary
deci sion has been made to deny the claimin whole or in part.
Until that time in which the claimis reviewed it shall be held
i n confidence.

(D) The owner or operator shall have fifteen (15) working
days fromthe receipt of the prelimnary decision to deny the
claimin which to submt further justification or coments to the
director. The director shall informthe owner or operator of
hi s/ her final decision on whether the claimw || be denied in
whole or in part within ten (10) worki ng days.

(E) The owner or operator may appeal to the comm ssion from
the director’s final decision to deny a claimof confidentiality
in whole or part by filing a notice of appeal with the staff
director within twenty (20) working days after receipt of the
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director’s final decision. Upon the tinely filing of a notice of
appeal, the confidentiality of the information shall be preserved
until the entry of a final order by the conm ssion.

(F) If the commssion’s final decision is to deny the claim
of confidentiality in whole or in part, the director shall treat
the information as subject to public disclosure unless the owner
or operator files a tinmely action for judicial review pursuant to
section 536.110, RSMb. If a tinmely action for judicial reviewis
filed, the confidentiality of the information shall be preserved
until adjudication of the matter upon judicial review

(G Aclaimof confidentiality under this rule shall be
granted if))

1. The owner or operator has asserted a business
confidentiality claimthat has not expired by its terns, been
wai ved or w thdrawn;

2. The owner or operator has satisfactorily shown
that it has taken reasonabl e neasures to protect the
confidentiality of the information and that it intends to
continue to take those neasures;

3. The information is not, and has not been,
reasonabl y obtained without the owner’s or operator’s consent by
ot her persons (other than governnental bodies) by use of
legitimate nmeans (other than di scovery based on a show ng of
special needs in a judicial or quasi-judicial proceeding);

4. No statute specifically requires public disclosure
of the information;
5. The information is not em ssion data; and
6. The owner or operator has satisfactorily shown
that public disclosure of the information))
A Is likely to cause substantial harmto the
busi ness’ conpetitive position; or
B. Was voluntarily submtted and its disclosure
would be likely to inpair the director’s ability to obtain
necessary information in the future. Information is voluntarily

submtted if the director has not statutory, regulatory or
contractual authority to obtain sone benefit or avoid sone
di sadvant age under the M ssouri Air Conservation Law and
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i npl ementing rules (for exanple, information required to obtain a
permt or other approval is submtted to obtain a benefit from
the M ssouri Air Conservation Conm ssion).

(5 Conditions for Any Disclosure.

(A) Public Request. Upon receipt of a request froma
menber of the public for release of any information submtted
under a claimof confidentiality, and for which the claimhas not
been finally denied, the director shall informboth the person
maki ng the request and the owner or operator that the request for
the information is denied or that a tentative decision has been
made to release the information. A prelimnary decision to
rel ease the information shall be treated in the sanme manner as a
prelimnary decision to deny a claimof confidentiality under
subsections (4)(O)>X)(G of this rule.

(B) Confidential and Public Information. |If the
informati on submtted under a claimof confidentiality contains
both information which is entitled to confidential treatnent and
em ssion data or other information not entitled to confidenti al
treatnent, the director may take reasonable steps to segregate
that information entitled to confidential treatnent fromthat
subject to public disclosure. These steps nmay include, wthout
[imtation, photocopying for the public file only portions of the
submtted information or applying techniques that would result in
confidential information bring blacked out in the photocopying
process. |If information entitled to confidentiality cannot
reasonably be separated fromem ssion data, all the information
must be treated as subject to public disclosure.

(C© Public Release. The director and hi s/ her designees
shall not release to the public, or place in the public file, any
information for which a tinely claimof confidentiality has been
made until the procedures under subsections (4)(0O)>)(G and
(5 (A) of this rule have been observed.

(D) Disclosure to Local Agencies. Information submtted
under a claimof confidentiality, and where the cl ai mhas not
been finally denied, may be disclosed to local air pollution
control agencies if))

1. The owner or operator is given prior notice
fifteen (15) working days in which to obtain an order froma
court of conpetent jurisdiction restraining or enjoining the
di scl osure to the local agency, and if no such order is obtained,
or obtained and | ater dissolved; or
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2. The | ocal agency has ordi nances or regul ations
respecting the treatnment of confidential business information
that is equivalent to this rule, the director provides notice to
the owner or operator that the information is being disclosed to
the | ocal agency, and the director inforns the | ocal agency that
the information is subject to a claimof confidentiality.

(E) Disclosure to Admnistrator. Information submtted
under a claimof confidentiality, and the claimhas not been
finally denied, may be disclosed to the adm nistrator provided
the adm ni strator agrees, pursuant to 40 CFR 2.215, that the
information will be kept confidential.

(F) Subpoenas for Confidential Information. The director
shal | respond to subpoenas and di scovery requests for information
subm tted under a claimof confidentiality, if the claimhas not
been finally denied, in a manner that is designed to preserve the
claimof confidentiality until a confidentiality determnation is
made by a court or other tribunal of conpetent jurisdiction.
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EPA Rulemakings
CFR: 40 C.F.R 52.1320(c)(86)(i) (A

FRM 61 FR 7714 (2/29/96)

PRM 60 FR 16824 (4/3/95)

State Subni ssion: 3/31/94

State Proposal: 19 MR 585 (2/15/94)

State Final: 10 C.S.R 10-6 (1/27/95)

APDB Fi | e: MO- 103, MO 111

Descri ption: The EPA approved a new regul ati on which transferred in their entirety the

confidential information provisions previously found in 10 C.S. R 10-6.110

This rul e provides procedures and conditions for handling confidential

i nformation.
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Di fference Between the State and EPA- Approved Regul ation

None



